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INTRODUCTION

A broker contracted with a buyer to locate real property for the buyer to
purchase. The buyer entered into a buy-sell contract with the seller, but escrow
never closed. The broker sued the buyer to recover its commission. The trial
court granted the buyer’s motion for summary adjudication of the first cause of
action for breach of the broker’s agency agreement and the second for breach of
the covenant of good faith and fair dealing implied in that agreement, and
dismissed the case. The broker appeals. In the published portion of this opinion,
we construe the agency agreement and hold that the broker earned its commission
at the time the buyer entered into the buy-sell contract and the close of escrow was
not a condition precedent to the right to a commission. Thus, the trial court erred
in granting summary adjudication of the breach of contract cause of action. In the
unpublished portion of this opinion, we hold that triable issues of fact about
whether the buyer had cause or acted in bad faith in failing to close escrow
precluded summary adjudication of the second cause of action. Accordingly, the
judgment is reversed.

FACTUAL AND PROCEDURAL BACKGROUND

1. The Agency Agreement between RC and Standard Pacific

RC Royal Development and Realty Corporation (RC), a licensed California
real estate broker, notified Standard Pacific Corporation (Standard Pacific) that it
had information about a condominium development project in Los Angeles
County. On June 15, 2005, Standard Pacific entered into a written
“Confidentiality and Agency Agreement” with RC designating the latter as its
agent with respect to information or offers concerning that or other property (the
Agency Agreement). Under the Agency Agreement, Standard Pacific agreed to
pay RC a brokerage commission equaling 1.5 percent of the gross sales price for

the property.



It appears that RC brought Standard Pacific two parcels of real property
owned by LPC Union Apartments, L.P. (Lincoln) and located on Alameda Street
in downtown Los Angeles, known as Union Station Village (the property).

2. Standard Pacific’s transaction with Lincoln

On August 19, 2005, Standard Pacific entered into a “Real Estate
Agreement” with Lincoln to purchase the property for $116 million (the buy-sell
agreement). Thereunder, Lincoln agreed to improve the property by developing
two separate buildings containing 107 and 171 condominium units, with
subterranean parking and related facilities.

Also on August 19, 2005, Standard Pacific and Lincoln opened escrow on
the property. Concurrently with the opening of escrow, Standard Pacific paid a $1
million deposit, and then $5 million as earnest money before September 14, 2005.

The buy-sell contract contained certain conditions. In particular, Standard
Pacific agreed that its obligation to close was subject to the satisfaction or waiver
of, inter alia, a “review period” that expired on September 14, 2005. Lincoln
agreed to provide title and construction documents, among other things, for
Standard Pacific’s inspection and evaluation. Standard Pacific could terminate the
buy-sell contract during the review period without forfeiting its earnest money, but
its failure to terminate the buy-sell contract by September 14, 2005 would
constitute a conclusive waiver of the conditions contained in the review period.

The buy-sell contract also conditioned Standard Pacific’s obligation to
purchase the property on the issuance of a temporary certificate of occupancy for
phases 1 and 2, the recordation of a final map, and the delivery of the architect
certificate. The buy-sell contract contemplated that the transaction would close
within five business days of the issuance of a temporary certificate of occupancy
“but in no event earlier than January 4, 2006.” (Italics added.) Time was not
made of the essence of the buy-sell contract.

The temporary certificate of occupancy was never issued. W.A. Colton, I,

Vice President of Development for the Los Angeles Division of Standard Pacific,
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declared in connection with Standard Pacific’s summary adjudication motion, that
as of August 2006, occupancy permits had not been obtained and there was no
certainty about when the project would be completed or when escrow would close.
The Vice President of Land Acquisition of the Los Angeles Division of Standard
Pacific, Adam Call, declared that the project encountered delays in permitting,
inspection, and construction. Meanwhile, the declarants averred, during the period
of delay, the condominium market in downtown Los Angeles suffered a reversal
with the result that Standard Pacific felt its purchase of the property as a
condominium project was no longer economically feasible or beneficial. Escrow
never closed and Standard Pacific never acquired the property.

In August 2006, Standard Pacific and Lincoln entered into a release and
settlement agreement terminating the buy-sell contract and escrow. Thereunder,
Standard Pacific forfeited $4 million, representing its earnest money minus $2
million it spent in investigation and transaction costs on the project. Standard
Pacific did not pay RC its commission.

3. The instant lawsuit

RC brought this action against Standard Pacific seeking damages under
theories of, inter alia, breach of contract and breach of the implied covenant of
good faith and fair dealing. The gravamen of RC’s complaint was that its right to
the commission under the Agency Agreement had vested and that Standard Pacific
was not justified in declining to finalize its purchase of the property. In the first
and second causes of action, respectively, RC alleged that Standard Pacific
breached the Agency Agreement by “failing and refusing” to pay RC its
commission, and breached the implied covenant of good faith and fair dealing “by
failing and refusing to complete” the buy-sell contract without justification or
cause.

4. Summary adjudication

Standard Pacific moved for summary adjudication asserting that RC had no

basis for recovery of a brokerage commission because Standard Pacific never
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breached any obligation it owed to RC. Alternatively, Standard Pacific sought
summary adjudication of the breach of contract cause of action on the grounds,
inter alia, that the Agency Agreement provided that a commission would be
earned only when Standard Pacific’s purchase of property “actually closes.”
Standard Pacific sought summary adjudication of the cause of action alleging
breach of the implied covenant on the grounds at all times Standard Pacific acted
with justification and in a commercially reasonable manner.

RC opposed the motion relying in part on the words of the contracts at issue
and the declaration of Reg Del Ponte, senior Vice President at Lincoln.!

The trial court granted Standard Pacific’s summary adjudication motion. In
relevant part, the court interpreted the Agency Agreement to provide that Standard
Pacific would have obtained an interest in the property sufficient to trigger its
obligation to pay RC’s commission only when “all contingencies and conditions
have been removed,” which events the court found had not occurred. The court
ruled that the close of escrow was a condition precedent to Standard Pacific’s
obligation to pay RC its commission. Because escrow never closed, no
commission was due. The court found that Lincoln’s inability to timely deliver a
finished project caused the project to drag on. During that time, the Los Angeles
market deteriorated, making the project uneconomic and justifying Standard
Pacific’s decision to terminate the buy-sell contract as a matter of law. As a result,
Standard Pacific did not breach the implied covenant of good faith and fair
dealing. After the court entered judgment in favor of Standard Pacific, RC’s

timely appeal followed.

! Although it appears that the trial court sustained an objection to Del Ponte’s

deposition testimony, in fact, no objection was made to the deposition transcript.
We also agree with RC that the deposition transcript was adequately authenticated
by attorney Ford.



DISCUSSION

1. Summary adjudication standard of review

“The purpose of the law of summary judgment is to provide courts with a
mechanism to cut through the parties’ pleadings in order to determine whether,
despite their allegations, trial is in fact necessary to resolve their dispute.
[Citation.]” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 843.)
Summary adjudication is granted when a moving party establishes the absence of a
triable issue of material fact and the right to entry of judgment as a matter of law.
(Code Civ. Proc., § 437c, subd. (c).)

A defendant moving for summary adjudication carries its burden when it
shows that one or more elements of the cause of action cannot be established, or
that there is a complete defense thereto. (Aguilar v. Atlantic Richfield Co., supra,
25 Cal.4th at p. 853.) Once the defendant has made this showing, the burden
shifts to the plaintiff to show a triable issue of one or more material facts exists as
to that cause of action or as to a defense to that cause of action. (Code Civ. Proc.,
§ 437c, subd. (p)(2).)

On appeal from a summary adjudication, we make “an independent
assessment of the correctness of the trial court’s ruling, applying the same legal
standard as the trial court in determining whether there are any genuine issues of
material fact or whether the moving party is entitled to judgment as a matter of
law. [Citations.]” (lIverson v. Muroc Unified School Dist. (1995) 32 Cal.App.4th
218, 222-223.) We “review the record de novo, considering all the evidence set
forth in the moving and opposition papers except that to which objections have
been made and sustained. [Citation.]” (State Dept. of Health Services v. Superior
Court (2003) 31 Cal.4th 1026, 1035.) In so doing, we view the facts and
inferences reasonably drawn from those facts most favorably to the appellant.
(Crouse v. Brobeck, Phleger & Harrison (1998) 67 Cal.App.4th 1509, 1520.)



[[Begin nonpublished portion.]]

2. RC'’s challenges to the trial court’s evidentiary rulings are unavailing.

Both parties filed evidentiary objections in the course of the summary
adjudication proceeding. The trial court ruled on the objections. On appeal, RC
only challenges three of the rulings and Standard Pacific challenges one.

First, RC objected to the statement of Standard Pacific’s Colton that “as of
August, 2006, the construction of the two condominium buildings still had not
been completed, nor had occupancy permits been obtained, and there was no
certainty as to when the project would be completed or when escrow would be
able to close.” RC cited Colton’s deposition testimony that the purchase of the
property had “no absolute drop-dead end date” and the best evidence rule (Evid.
Code, § 1523), to argue that Colton’s testimony could not be used to establish a
closing date where one was absent from the buy-sell contract. RC also argued,
because the buy-sell contract contained no absolute deadline for completion, that
the failure of the project to be complete by the August 2006 date was legally
meaningless.

The trial court overruled this objection finding sufficient foundation for
Colton’s statements that problems were encountered during construction of the
condominium project. We agree with the trial court that an adequate foundation
was laid for Colton’s statement that construction encountered delays. In both his
deposition and declaration, Colton avers that he had personal knowledge of
“delays on Lincoln’s behalf that caused the building not to be delivered when we
had anticipated.” (Italics added.) That Colton had no personal knowledge of
Lincoln’s permitting delays does not undermine the foundation for his knowledge
of other delays.

But lack of foundation was not the basis for one of RC’s objections.
Rather, RC argued that Colton’s deposition testimony -- to the effect that the buy-
sell contract contained no actual drop-dead date by which escrow was to

close -- contradicted Colton’s earlier declaration implying that August 2006 was
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somehow a significant date with respect to the completion of covenants in the buy-
sell contract. We perceive nothing in the deposition transcript that contradicts
Colton’s declaration that “as of August, 2006” occupancy permits had not been
obtained and there was no certainty about when the project would be completed or
when escrow would close. Nor does anything in this portion of Colton’s
declaration create a reasonable inference that August 2006 was necessarily an
important date with respect to the closing of escrow. In short, although for the
wrong reason, the trial court properly overruled RC’s objection to this statement of
Colton.

Next, RC challenges the trial court’s decision to overrule RC’s objection to
Call’s declaration. RC argued there was no foundation for Call’s statement that
there were delays in permitting, inspection, and construction because Call testified
in his deposition that he did not have personal knowledge of permitting,
construction, or inspection delays. The trial court determined that a sufficient
foundation had been laid for Call’s statements about the problems encountered in
construction and Standard Pacific’s response thereto. Call testified in his
deposition that he was personally involved in Standard Pacific’s efforts to acquire
the property and was personally familiar with the history of that transaction. Call
explained that Standard Pacific was “very unhappy with the delays on Lincoln’s
behalf that caused the building to not be delivered when we had anticipated. And
that, in turn, proved very damaging to our economic analysis.” The deposition
testimony itself provided ample foundation for Call’s statements that Lincoln
encountered construction delays and so the trial court’s ruling was not erroneous.

Finally, RC filed a notice of errata that purported to correct an excerpt from
Colton’s deposition by supplying page 36 of the testimony. That page, RC
claimed, had been inadvertently omitted from the evidence in its opposition
papers. Standard Pacific objected to this errata on the ground that it was not a

correction but a belated submission of additional deposition excerpts. However,



Standard Pacific failed to secure a ruling on this objection, and so it is waived.
(Code Civ. Proc., § 437c, subd. (b)(5).)
[[End nonpublished portion.]]

3. The trial court erred in granting summary adjudication of the first cause
of action for breach of contract.

a. Standard Pacific’s obligation to pay RC’s commission became fixed at
the time it entered into the buy-sell contract with Lincoln, not at the time escrow
closed.

The pertinent part of the Agency Agreement is section 2, which
reads: Standard Pacific and RC “agree that RC shall be entitled to receive a
brokerage commission, to be paid by [Standard Pacific], . . . as compensation for
services, in the event that the Property is purchased by [Standard Pacific] or an
affiliate of [Standard Pacific] within one (1) year of the date of this Agreement.
As used herein ‘Purchase’ shall mean and include any and all acquisitions of any
direct or indirect beneficial interest in the Property, including, without limitation,
any lease, option, finance, exchange, stock purchase, joint venture or other
transaction through which [Standard Pacific] would acquire a direct or indirect
beneficial interest in the Property. The commission shall be paid to RC by
[Standard Pacific] through escrow at closing. [Standard Pacific] and RC further
agree that [Standard Pacific] shall include and incorporate a brokerage
commission provision in every letter of intent, purchase contract and escrow
instructions indicating the amount of the brokerage commission (1.5% of the gross
sales price) payable to RC by [Standard Pacific] as compensation for services.
[Standard Pacific] hereby specifically authorizes RC to make a demand for
payment of its commission/fee earned hereunder to any escrow or other party
affecting the transfer of the Property. [Standard Pacific] shall instruct such
escrow, and shall cause [Lincoln] to similarly instruct such escrow, to withhold
from the gross sales proceeds from the sale of the Property an amount sufficient to

pay all commission/fee earned by RC hereunder.” (Italics added.)
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RC argues that it was entitled to its commission when the property was
“purchased” by Standard Pacific as that term is defined in the Agency Agreement
as “any and all acquisitions of any direct or indirect beneficial interest in the
Property . ...” RC argues that once Standard Pacific entered into the buy-sell
contract, it obtained a “direct or indirect beneficial interest” in the property with
the result RC earned its commission. Standard Pacific counters it was not
obligated to pay any commission because escrow never closed and so Standard
Pacific never acquired any “beneficial interest” in the property.

The interpretation of a written instrument is solely a judicial function unless
the interpretation turns upon the credibility of extrinsic evidence. We are not
“ ‘bound by a construction of the contract based solely upon the terms of the
written instrument without the aid of evidence [citations], where there is no
conflict in the evidence [citations], or a determination has been made upon
incompetent evidence [citation].” [Citations.]” (Parsons v. Bristol Development
Co. (1965) 62 Cal.2d 861, 865-866.) The Agency Agreement is written and its
meaning did not turn on extrinsic evidence and so construction of the agreement is
a matter of law for independent determination by this court.

“A real estate brokerage contract is a contract for employment of an agent,
and the relationship is governed by both agency and contract law.” (2 Miller &
Starr, Cal. Real Estate (3d ed. 2000) § 5:18, p. 69, fn. omitted.) Certain terms are
required for a brokerage employment agreement. (2 Miller & Starr, supra, § 5:11,
atp. 41.) However, “the parties are entitled to make the broker’s employment and
his right to compensation depend upon any lawful condition that they agree to
insert in the agreement” (Steve Schmidt & Co. v. Berry (1986) 183 Cal.App.3d
1299, 1305; accord R. J. Kuhl Corp. v. Sullivan (1993) 13 Cal.App.4th 1589, 1599
(R. J. Kuhl)), such as the close of escrow or upon receipt of funds by the seller
from an escrow. (Steve Schmidt & Co. v. Berry, supra, at p. 1305; see also
2 Miller & Starr, supra, § 5:34, p. 108.)
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“While brokerage contracts are typically executed between the seller and
broker, the same rules apply when the buyer employs a broker to find particular
property and negotiate a purchase on specified terms [citation]; i.e., the contract
may make the buyer’s duty to pay a commission contingent on the satisfaction of
any lawful conditions -- ordinarily, (1) the buyer’s entry into a binding contract for
purchase, and/or (2) actual consummation of the purchase. [Citation.]”
(Greenwald & Asimow, Cal. Practice Guide: Real Property Transactions (The
Rutter Group 2008) § 2:305, p. 2-76, citing R. J. Kuhl, supra, at pp. 1600-1601.)
Hence, generally, in a buyer-broker agreement -- under which the principal
employs a broker to find and negotiate a purchase of real estate -- “unless the
contract provides otherwise, the broker earns his commission upon the principal’s
entry into a binding contract for a purchase subject to the brokerage contract
regardless whether the sale is consummated. [Citations.]” (R. J. Kuhl, supra, 13
Cal.App.4th at p. 1600, italics added.)?

Construing the Agency Agreement according to the usual rules of contract
interpretation (Cedars-Sinai Medical Center v. Shewry (2006) 137 Cal.App.4th
964, 979; Dore v. Arnold Worldwide, Inc. (2006) 39 Cal.4th 384, 393),
section 2 of the Agency Agreement defines when RC’s right to the commission
arises. It provides that “RC shall be entitled to receive a brokerage
commission . . . in the event that the Property is purchased by [Standard Pacific]”
but “purchase” is specifically defined as “any and all acquisitions of any direct or
indirect beneficial interest in the Property,” and continues with an incomplete list

of examples. (Italics added.) Fairly read, this provision describing the conditions

2 Standard Pacific’s attempt to distinguish R. J. Kuhl, supra, 13 Cal.App.4th
1589 is unavailing. Standard Pacific argues R. J. Kuhl relied on the covenant of
good faith and fair dealing to hold that the principal/buyer was obligated to pay the
agent. However, Standard Pacific does not challenge R. J. Kuhl’s declaration that
the obligation to pay the brokerage commission arises upon the principal/buyer’s
entry into a binding contract for a purchase subject to the brokerage contract.
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for the commission, specifies that RC earns its commission when Standard Pacific
acquires a “direct or indirect beneficial interest” in the property.

A “beneficial interest” is a “[p]rofit, benefit, or advantage resulting from a
contract, or the ownership of an estate as distinct from the legal ownership . ...”
(Black’s Law Dict. (6th ed. 1990) p. 156, col. 2.) Generally, in the context of real
estate transactions, a purchaser “acquires, except against interests prior in right, a
conditional, equitable title to the property in fee simple,” “[o]n the execution of an
agreement for the purchase and sale.” (54 Cal.Jur.3d (2008) Real Estate —
Contracts for Sale, § 108, pp. 166-167, fns. omitted; Osborn v. Osborn (1954) 42
Cal.2d 358, 363 [“At the time of the execution of the contract of sale, the grantee
acquires an equitable title to the estate being sold; the grantor retains the legal title
as security for the purchase price. The legal title passes to the grantee at the time
of his completion of the conditions precedent . . . .”]; see Tucker v. Lassen Sav. &
Loan Assn. (1974) 12 Cal.3d 629, 637; Hunt v. Inner Harbor Land Co. (1923) 61
Cal.App. 271, 273.) In Alhambra Redevelopment Agency v. Transamerica
Financial Services (1989) 212 Cal.App.3d 1370, the court stated the rule that “a
purchaser of real property under a land sales contract is considered an equitable
owner of the property and is vested with the right to any condemnation award”
where the property was taken after the purchase and sale agreement was executed.
(Id. at p. 1375.) Therefore, equitable title is a “beneficial interest,” as it is one
stick in the bundle of full legal rights to real property. Once Standard Pacific
entered into the buy-sell contract containing all of the essential terms of purchase,
it obtained equitable title. With equitable title, Standard Pacific had a “beneficial
interest” in the property and RC earned its commission.

Although a mere executory buy-sell contract was sufficient to confer a
“beneficial interest” on Standard Pacific here, our conclusion is bolstered by the
undisputed facts showing that Standard Pacific went farther than to execute the
buy-sell contract. Standard Pacific paid $1 million with the opening of escrow and

$5 million as earnest money. It waived its right to terminate the buy-sell contract
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without forfeiting its earnest money because it did not terminate the agreement
during the review period. Standard Pacific even entered into purchase contracts
with prospective buyers of units on the property. As Standard Pacific partially
performed its obligations under the buy-sell contract, it acquired not only equitable
title (54 Cal.Jur.3d, supra, Real Estate — Contracts for Sale, at § 108, p. 166), but it
also obtained a clear advantage resulting from the buy-sell contract (Black’s Law
Dict., supra, p. 156, col. 2) and hence a “beneficial interest.”® For the foregoing
reasons, Standard Pacific cannot persuasively argue it did not have a binding
contract that gave it a beneficial interest in the property pursuant to section 2 of
the Agency Agreement. (R. J. Kuhl, supra, 13 Cal.App.4th at pp. 1600-1601.) As
a result, RC earned its brokerage commission on August 19, 2005, when Standard
Pacific and Lincoln executed the buy-sell contract.”

b. The close of escrow was not a condition precedent to Standard Pacific’s
obligation to pay RC the commission.

Citing Civil Code section 1641 [“The whole of a contract is to be taken
together, so as to give effect to every part, if reasonably practicable, each clause
helping to interpret the other”], Standard Pacific reads sections 2 and 3 of the
Agency Agreement together to argue that its obligation to pay RC’s commission
was conditioned on the close of escrow, and because escrow did not close, the duty
to pay the commission never arose.

This issue was addressed in Steve Schmidt & Co. v. Berry, supra, 183
Cal.App.3d 1299. There, the defendant-seller entered into a listing contract with
the plaintiff-broker. (Id. at p. 1303.) The seller contended, inter alia, that the

3 The facts of this case distinguish it from Holland v. McCarthy (1916) 173
Cal. 597, because in Holland, there appeared to be no valid purchase and sale
contract between the owner and buyer. (Id. at p. 601.)

4 As the result of our holding here, we need not address RC’s alternative

contention that the buy-sell contract was an option agreement.
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obligation to pay the brokerage commission was conditioned on the closing of
escrow. (Id. at p. 1309.) The relevant portion of the listing agreement stated that
the owner would pay a commission to the agent “ “in full at the close of escrow,
whether or not said escrow closes within the term of this Agreement.” ” (Ibid.)
The appellate court agreed with the broker that the above-quoted language did not
set forth the condition for entitlement to a commission but a limitation on the time
of payment. (ld. at pp. 1309-1310.) The court explained that “the obligation to
pay the commission, as distinguished from the timing of the payment, became
fixed at the time a ready, willing and able buyer was produced. Referring to the
sequence of provisions in the agreement, immediately after fixing the terms of the
agent’s obligation (8 3 of the listing agreement), the term of the authorization (§ 4)
and the owner’s obligation to accept an offer from a ready, willing and able buyer
(8 5 of the listing agreement), section 6 provides for the time of payment of the
commission, that is, ‘at the close of escrow.’. .. ‘The promise to pay was not
contingent on the escrow’s closing.’. .. [{] Thus, we conclude that the failure of
the escrow to close does not preclude Schmidt & Co. from collecting its
commission.” (ld. at p. 1310.)

Turning to the portions of the Agency Agreement here discussing escrow,
the second half of section 2 states that “The commission shall be paid to RC by
[Standard Pacific] through escrow at closing.” It then requires that Standard
Pacific include a brokerage commission provision in the letter of intent, purchase
contract and escrow instructions, and instruct escrow to withhold from the gross
sales proceeds from the sale of the Property an amount sufficient to pay all
commissions/fee earned by RC. Section 3 provides, “If the term of this
Agreement ends at a time during which a written contract or negotiations exist
between the Owner of the Property and [Standard Pacific] or any affiliate to
purchase the Property and such purchase actually closes, the term of this
Agreement shall be deemed to be extended to include the date of the closing of

such purchase and sale.” (Italics added.)

14



The references to escrow in section 2 describe the timing of payment of the
commission, not a condition precedent to the earning of that commission.
Section 2 of the Agency Agreement is the provision governing the commission.
The first half of section 2, as explained, establishes the circumstances under which
RC’s brokerage commission is earned. The second portion of section 2 then fixes
the time and manner in which Standard Pacific pays the commission. It states,
“The commission shall be paid to RC by [Standard Pacific] through escrow at
closing.” (Italics added.)® Nothing in this language, or the whole of the second
portion of section 2, conditions the obligation to pay the commission on the close
of escrow, Standard Pacific’s contention to the contrary notwithstanding. Section
2 contains no words indicating that escrow must close before the commission is
earned. For example, section 2 does not provide “ ‘In the event of consummation
of the sale of the property hereinabove referred to, party of second part is to be
entitled to a commission ... .”” (Cochran v. Ellsworth (1954) 126 Cal.App.2d
429, 432.) In fact, two of the Agency Agreement’s examples of a “purchase,” i.¢.,
a “direct or indirect beneficial interest in the Property,” such as would give rise to
the obligation to pay a commission, are a lease and a stock purchase. But an
escrow is not required in leasing or in stock purchases. The Agency Agreement
cannot possibly contemplate that close of escrow be a condition precedent to the
obligation to pay the commission where in at least two scenarios escrow would not
even exist.

As for section 3, separate from section 2 which governs the commission,
section 3 merely explains the conditions under which the term of the Agency

Agreement would be deemed extended,; it does not condition the right to a

° The contract’s language in Steve Schmidt & Co. v. Berry, supra, 183

Cal.App.3d 1299, that the commission would be paid “at the close of escrow,
whether or not said escrow closes within the term of this Agreement” (id. at

p. 1309), is not present in the Agency Agreement. However, also absent from the
Agency Agreement is any language requiring escrow to close as a condition to
payment of the commission.
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commission on actual closing. Had “actual closing” been the intent, then the
parties should have used the “actual closing” language in section 2.

In sum, the language referring to escrow in section 2 sets the time in which
the commission is to be paid and is not a condition precedent to the earning of
commission itself. As in Steve Schmidt & Co. v. Berry, supra, 183 Cal.App.3d at
page 1310, Standard Pacific’s “ ‘promise to pay was not contingent on the
escrow’s closing[]’ ” but on Standard Pacific’s acquisition of a direct or indirect
beneficial interest, and the references to escrow only established the timing and
manner of payment. “Any other interpretation drawn from the four corners of the
[Agency Agreement] would, in our opinion, be facially unsupportable.” (lbid.)
Because the Agency Agreement does not provide otherwise, RC earned its
commission when Standard Pacific entered into the buy-sell contract subject to the
Agency Agreement, irrespective of whether the sale was consummated. (R. J.
Kuhl, supra, 13 Cal.App.4th at p. 1600.) Accordingly, the trial court erred in
granting Standard Pacific’s motion for summary adjudication of the breach of
contract cause of action.

[[Begin nonpublished portion.]]

4. Triable issues of material fact precluded summary adjudication of the
second cause of action for breach of the implied covenant of good faith and fair
dealing.

RC contends that Standard Pacific breached the implied covenant by failing
to complete the purchase of the property without a justifiable reason. Standard
Pacific moved for summary adjudication of this cause of action on the ground that
it “acted with reasonable justification and in a commercially reasonable manner,
and no act or omission of Standard Pacific in connection with the uncompleted
purchase of the subject [property] was without good cause or justification.”
Standard Pacific submitted the declarations of Call and Colton showing that its

purchase of the property failed “because Lincoln could not complete construction
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and deliver the condominium project in a timely fashion, and during the period of
Lincoln’s delay, the condominium market in downtown Los Angeles imploded.”

¢ ¢ ¢¢

The implied covenant of good faith and fair dealing imposes not

only . .. upon each contracting party the duty to refrain from doing anything
which would render performance of the contract impossible by any act of his own,
but also the duty to do everything that the contract presupposes that he will do to
accomplish its purpose.” > [Citations.]” (McClain v. Octagon Plaza, LLC (2008)
159 Cal.App.4th 784, 806.)

“Depending on the circumstances, that duty may go no farther than to act in
a commercially reasonable manner. [Citation.] Modern law tends to look at
duties in the commercial context in such terms. [Citation.]” (Foothill Properties
v. Lyon/Copley Corona Associates (1996) 46 Cal.App.4th 1542, 1552, italics
added; see also 1 Miller & Starr, Cal. Real Estate, supra, § 1:61, at p. 179, fn.
omitted [“A party’s only duty under the covenant is to act in a commercially
reasonable manner. Each party is obligated to perform in good faith consistent
with the agreed common purpose and consistent with the justified expectations of
the other party.”].)

In the particular context of an agreement between a broker and a buyer, the
implied covenant is stated thusly: “If the broker is retained by the buyer, locates
property for the buyer, and the seller agrees to sell at the price offered, then the
buyer impliedly promises to complete the transaction so that the broker can
recover the commission. If the buyer subsequently defaults, the broker can
recover the full commission from the buyer based upon breach of the implied
promise.” (Chanv. Tsang (1991) 1 Cal.App.4th 1578, 1583 (italics added), citing
Cal. Real Property Sales Transactions (Cont.Ed.Bar 1981) § 2.43, p. 104, 1 Miller
& Starr, Cal. Real Estate (2d ed. 1989) § 2:35, p. 641, & Donnellan v. Rocks
(1972) 22 Cal.App.3d 925.) When a buyer retains a broker who locates property

for the buyer, and the buyer agrees to purchase, the law will infer a covenant on
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the buyer’s part not to default or refuse to complete the transaction without cause
or legal justification. (Chan v. Tsang, supra, at pp. 1587, 1589.)

Summary adjudication is precluded by triable issues of material fact about
whether Standard Pacific acted with justification or cause merely by acting in a
commercially reasonable manner, whether it defaulted, or whether it had
justification for terminating the buy-sell contract. In opposing the summary
adjudication motion, RC presented evidence, from which a reasonable inference
can be drawn, that Standard Pacific was at fault in the termination of escrow. The
buy-sell contract provided that if Lincoln failed to perform its covenants, Standard
Pacific’s remedy would be either the return of its earnest money or an action for
specific performance; and if Standard Pacific failed to perform its obligations,
Lincoln had the right to retain the earnest money as liquidated damages. The
agreement terminating the buy-sell contract recited that “Disputes have arisen
between [Lincoln] and Standard Pacific concerning the Project, including delays
in completion of the Project, and each party’s respective performance under the
Agreement.” (Italics added.) Under the terms of the terminating agreement,
Standard Pacific forfeited two-thirds of its earnest money. One reasonable
inference from this evidence is that Standard Pacific defaulted under the buy-sell
contract and would be liable for breach of the covenant of good faith and fair
dealing implied in the Agency Agreement. (Chan v. Tsang, supra, 1 Cal.App.4th
at p. 1583.) Contrary to Standard Pacific’s claim that this conclusion is
speculative, the inference, which we must draw most favorably to RC as appellant
(Crouse v. Brobeck, Phleger & Harrison, supra, 67 Cal.App.4th at p. 1520), raises
a triable issue of fact about whether Standard Pacific defaulted under the buy-sell
contract.

Moreover, RC demonstrated factual disputes about whether Standard
Pacific’s termination of escrow was commercially reasonable. Standard Pacific’s
proffered reason was that Lincoln caused construction delays into the foreseeable

future during which time the condominium market in downtown Los Angeles
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experienced a severe downturn. But, time was not made of the essence of the
contract and so there was no specified time in which escrow had to close. A jury
could reasonably conclude that Lincoln was performing its covenants and had not
delayed in any manner that was unreasonable. Furthermore, as moving party,
Standard Pacific did not demonstrate, even if Lincoln was responsible for delays,
that one year for construction of this condominium complex entitled Standard
Pacific to refuse to complete the sale where time was not of the essence of the
contract. (Fowler v. Ross (1983) 142 Cal.App.3d 472, 479 [absent express terms
or necessity based on nature of contract, courts will provide a reasonable time for
performance].) For its part, RC produced the deposition testimony of Reg Del
Ponte who testified that delay in completion of the project was not the stated
reason Standard Pacific refused to close escrow; the reason Standard Pacific gave
was changes in market conditions. In short, RC demonstrated triable issues of fact
about Standard Pacific’s purported reason for refusing to close escrow and
whether Standard Pacific “acted with reasonable justification and in a
commercially reasonable manner,” or whether it defaulted, or whether it had legal
justification for terminating the buy-sell contract.

Standard Pacific counters that its reason for terminating the buy-sell
contract was commercially justifiable, with the result it did not breach the
covenant of good faith implied in the Agency Agreement. It cites Foothill
Properties v. Lyon/Copley Corona Associates, supra, 46 Cal.App.4th 1542 for the
proposition that its “‘only duty under the [covenant of good faith and fair dealing]
is to act in a commercially reasonable manner” and so, it argues, negative changes
in the economy constitute a legal justification for refusing to purchase the
property. (ltalics added.) But, Foothill Properties construed an option contract
requiring the developer to “diligently pursue” final subdivision mapping, and held
that the contract allowed the developer to terminate the option without completing
the mapping, as long as it diligently pursued mapping as a reasonably prudent

developer, given the economic and logistical circumstances. (Id. at pp. 1547,
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1552.) As Foothill Properties was based on the interpretation of the particular
option agreement, it does not stand for the broad proposition that all contracts for
purchase of realty contain an implied escape hatch that allows the buyer to
terminate a contract whenever there is a downturn in the economy. We do not
doubt that each party to a contract owes a duty to act in a commercially reasonable
manner (see 1 Miller & Starr, Cal. Real Estate, supra, 8 1:61, at p. 179) and that a
buyer may in certain circumstances decline to close escrow. But, that does not
necessarily mean that a buyer acts in good faith toward its broker when it declines
to close escrow in a real estate purchase because of economic exigencies and
refuses to pay its broker. To the contrary, the buyer impliedly promises to
complete the transaction so that the broker can recover the commission. (Chanv.
Tsang, supra, 1 Cal.App.4th at p. 1583.) Even if the buyer acts in a commercially
reasonable manner in refusing to complete the purchase, it does not mean
automatically that the economic exigencies justify nonpayment of the broker’s
commission.

We are unpersuaded by Standard Pacific’s attempt to distinguish its
conduct from R. J. Kuhl, supra, 13 Cal.App.4th 1589, by arguing the record here
contains no evidence that Standard Pacific was taking unfair economic advantage
of RC. (Id. at pp. 1603-1604.) R. J. Kuhl addressed the question of what
constitutes a breach of the covenant of good faith and fair dealing implied in an
agency agreement between a broker and a buyer. R. J. Kuhl observed that the
“term ‘good faith’ is applicable to a wide spectrum of conduct affecting
obligations undertaken pursuant to contracts and its meaning is necessarily
dependent on the context.” (Id. at p. 1602.) It then explained that “ ‘[s]ubterfuges
and evasions violate the obligation of good faith in performance even though the
actor believes his conduct to be justified. But the obligation goes further: bad
faith may be overt or may consist of inaction, and fair dealing may require more
than honesty. A complete catalogue of types of bad faith is impossible, but the

following types are among those which have been recognized in judicial decisions:
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evasion of the spirit of the bargain, lack of diligence and slacking off, willful
rendering of imperfect performance, abuse of a power to specify terms, and
interference with or failure to cooperate in the other party’s performance.’
[Citation.]” (lbid.)

Therefore, taking “unfair advantage” of RC is but one way of breaching the
implied covenant. Here, triable issues of fact exist about whether Standard Pacific
defaulted under the buy-sell contract and whether it was legally justified in
refusing to purchase the property. It had a * ‘duty to refrain from doing anything
which would render performance of the contract impossible . ...” ” (Pasadena
Live v. City of Pasadena (2004) 114 Cal.App.4th 1089, 1093.) Evenifithad a
commercial reason for refusing to consummate the purchase, that reason may not
be justifiable viz-a-viz the Agency Agreement. For, “[t]he rule that the principal
may not prevent the consummation of the purchase contract would have little
meaning if the principal could avoid liability for the commission because he had
reevaluated the wisdom or attractiveness of the purchase. The brokerage which
expends time and effort on behalf of the buyer has a justifiable expectation that the
buyer is sincere and serious and that if a purchase contract is made, the buyer will
not abandon it in order to obtain an economic advantage unfairly derived from the
broker’s services.” (R. J. Kuhl, supra, 13 Cal.App.4th at p. 1602.) The trial court
erred in granting summary adjudication of the second cause of action because
there are triable issues of fact about whether Standard Pacific breached its duty of
good faith and fair dealing.

[[End nonpublished portion.]]
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DISPOSITION
The judgment is reversed. Standard Pacific shall bear the cost of appeal.
CERTIFIED FOR PARTIAL PUBLICATION

ALDRICH, J.

We concur:

KLEIN, P. J.

KITCHING, J.
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